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STATEMENT OF THE | SSUE

The issue is whether the Cty of Naples' plan anmendnent
adopted by Ordinance No. 03-10305 on Decenber 17, 2003, is not in
conpliance for the reasons alleged in Collier County's Petition
for Adm nistrative Hearing (Petition).

PRELI M NARY STATEMENT

This matter began on Decenber 17, 2003, when Respondent,
City of Naples (City), adopted Ordinance No. 03-10305, which
added a new Policy 1-10 in the Transportation El enent of the
City's Conprehensive Plan (Plan). The new anendnment restricts
construction of vehicle road overpasses or flyovers in the Gty.

On February 13, 2004, Respondent, Departnment of Comrunity
Affairs (Departnent), published its Notice of Intent To Find the
City of Naples Conprehensive Plan Arendnent I n Conpliance
(Notice). On March 5, 2004, Petitioner, Collier County (County),
filed its Petition with the Departnment alleging that the
anendnent was not in conpliance on the grounds that the anmendnent
was not supported by adequate data and anal yses, that the
anmendnent was inconsistent with other provisions in the Plan, and
that the anendment violated Section 163.3177(4)(a), Florida

Statutes (2003).' The Petition was forwarded to the Division of



Adm ni strative Hearings on March 25, 2004, with a request that an
adm ni strative | aw judge conduct a hearing.

By Notice of Hearing dated April 2, 2004, a final hearing
was schedul ed on June 9 and 10, 2004, in Naples, Florida. Prior
to the final hearing, numerous procedural and di scovery issues
arose, and their disposition is found in the Orders resol ving
t hose disputes or in the Transcript of the final hearing.

At the final hearing, the County presented the testinony of
David E. Crawmford, a planner with the Sout hwest Florida Regional
Pl anni ng Council (Council); Norman Feder, County Transportation
Adm ni strator; Dan Trescott, a planner with the Council; Donal d
L. Scott, County Director of Transportation-Planning and accepted
as an expert; Peter Van Arsdale, a former nenber of the City
Counci | and Metropolitan Planning Comm ssion (MPO and accepted
as an expert; Gregg Strakal usa, County Director of Engineering
and Constructi on Managenent; David Muntean, Jr., a professiona
engi neer and accepted as an expert; Patricia S. Canpbell, a
seni or transportation planner and accepted as an expert; and W
Stanl ey Litsinger, County Conprehensive Planning Director and
accepted as an expert. Also, it offered County Exhibits 1, 2, 6-
8, 11-17, 20, 28, and 44-54. Al were received except Exhibits
13 and 44, on which a ruling was reserved. Exhibits 13 and 44
are hereby received in evidence. Exhibits 45-49 are the
depositions of Bernard Piawah, Charles Gauthier, Ron Lee, Ron

Wal | ace, and CGeorge Archibald, respectively. The Cty presented



the testinmony of Laura K Spurgeon, a Planner 11, and George
Archi bal d, Public Wrks Engi neeri ng Manager and accepted as an
expert. Also, it offered Gty Exhibits 1la and b, 2a-w, 3, 4, and
6-13. Al were received in evidence except Exhibits 5, 11, and
12, on which a ruling was reserved. Those Exhibits are received
in evidence. The Departnment's two w tnesses, Bernard Piawah and
Charl es Gaut hi er, appeared by deposition (County Exhibits 45 and
46). On July 23, 2004, the undersigned granted an unopposed
request by the County that Cty Exhibit 14 (the deposition of Ron
Lee) and County Exhibit 55 (an updated version of a consultant's
report) be admtted into evidence.

The Transcript of the hearing (two volunmes) was filed on
June 24, 2004. By agreenent of the parties, the tinme for filing
proposed findings of fact and concl usions of |aw was extended to
August 2, 2004. The sanme were tinely filed, and they have been
considered in the preparation of this Recomended Order. (On
August 9, 2004, the City filed a Notice of Scrivener's Errors in
Proposed Fi ndi ngs of Fact and Conclusions of Law.) Finally, on
August 5, 2004, the County filed a Motion to Strike the Gty of
Napl es' Proposed Reconmended Order or Alternatively to Strike
Portions of the Proposed Recommended Order (Motion). Responses
in opposition to the Motion were filed by the City and Depart nent

on August 12, 2004. The Mdttion is hereby denied.



FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

A.  Background

1. In 2003, the Cty began the planning process to adopt an
amendnent to its Plan which would restrict, but not prohibit, the
construction of traffic overpasses or flyovers within the Cty.
Under the process in place for adopting anmendnents, a City
planner initially drafts a proposed amendnent; the draft
anendnent is presented in the formof a recomendation to the
Cty Planning Advisory Board (Board); and the Board then forwards
a recommendation to the Gty Council for a final decision

2. On July 2, 2003, the City staff submtted a Report to
t he Board recommendi ng that a new Policy 1-10 be added to the
Plan's Transportation El enent, which read as foll ows:

Due to inpacts on traffic and aesthetics, the
Cty shall not permt construction of road
over passes or flyovers in favor of
alternative planning solutions that wll
inprove the long-termtraffic circulation
patterns in the Cty.

3. On July 9, 2003, the Board considered the Report and
recommended that the |anguage in the anendnent be slightly
anended by adding the word "vehicle" before the word "road" to
clarify the kind of overpass addressed by the anendnent. The

Board then submitted a recomrendation to the City Council that it

adopt the foll owi ng anendnent:



Due to inpacts on traffic and aesthetics, the
City shall not permt construction of vehicle
road overpasses or flyovers in favor of
alternative planning solutions that wll
inprove the long-termtraffic circulation
patterns in the Cty.

4. On Cctober 8, 2003, the proposed anmendnent was
transmtted to the Departnment for its prelimnary review. After
reviewi ng the proposal, on Decenber 12, 2003, the Departnent
i ssued a two-page letter which served as its (Objections,
Reconmendati ons, and Comments (ORC) Report. In the ORC, the
Department offered three comrents regardi ng the proposed
anendnent: that the Cty had not "defined the circunstances
under which an overpass or flyover would be allowed by the Cty";
that "issues of this nature are best addressed through the use of
exi sting intergovernmental coordination”; and that the Cty was
encouraged to resolve this matter through the MPO and ot her
i nt ergovernnental coordination avenues available to the Gty and
County. However, there were no objections to the |anguage in the
anmendnent. (A coment in the ORCis advisory in nature, while an
obj ection represents an assertion by the Departnent that there
are inconsistencies in the proposed anendnent.)

5. On Novenber 17 and 21, 2004, the Council submtted
letters to the City indicating that it "had no adverse comments"
to the anendnent. After the Gty adopted the amendnent, though,

the Council decided to revise its recommendati on to the

Depart ment and suggested that the anendnment be slightly nodified



by addi ng | anguage requiring the City to consider alternative
pl anning solutions "in a tinmely manner." However, the Counci
supports the overall substance of the anendnent.

6. On Decenber 17, 2003, the Cty approved the anendnment
wi t hout further changes. The anendnent was then forwarded to the
Departnent for its conpliance determ nation. On February 13,
2004, the Departnent published its Notice determning that the
anendnent was in conpliance.

7. Since 1989, and at a cost of several mllion dollars,
t he County has been involved in the planning process for
infrastructure needed to alleviate traffic demands at or near the
intersection of Golden Gate Parkway and Airport-Pulling Road.
One quadrant of the intersection lies within the City; the
remai ning portion of the intersection lies within the County.
During this process, and based on recomendati ons by outside
consultants, the County determ ned that a vehicle overpass (known
as the CGol den Gate Overpass) would be the nost effective traffic
pl anni ng sol uti on.

8. Alleging that the new anendnment was designed solely for
t he purpose of prohibiting the construction of that overpass, on
March 5, 2004, the County filed its Petition challenging the new
amendnent. As set forth in the parties' Joint Pre-Hearing
Stipul ations, the County raises three broad grounds for finding
t he amendnent not in conpliance: that the anmendnent is not based

on the best available data and anal yses, as required by Florida



Adm ni strative Code Rule 9J-5.005(2); that the anendnent is
inconsistent wwth other provisions within the Plan; and that the
amendnent | acks coordination with the County's Plan, in violation
of Section 163.3177(4), Florida Statutes. The undersigned has
rejected as untinely a contention raised for the first tinme by
the County in its Proposed Recormended Order that the anmendnent
is vague and | acks neani ngful and predictabl e standards.?
Finally, because the Departnent and the Gty both contest the
standing of the County to bring this action, that issue nust also
be resol ved.

B. Standing

9. To denonstrate standing, the County, as an adj oi ning
| ocal governnent, must prove that the plan amendnent "w ||
produce substantial inpacts on the increased need for publicly
funded infrastructure or substantial inpacts on areas designated
for protection or special treatnment within [its] jurisdiction.”

8§ 163.3184(1)(a), Fla. Stat. Therefore, the County nust prove
that the plan anendnent prohibits the construction of the Gol den
Gate Overpass and that this prohibition will result in the
substanti al adverse inpacts described in the statute.

10. On its face, the anmendnent restricts, but does not
prohi bit, the construction of vehicle overpasses within the Cty.
That is, the anendnent nerely states a preference on the part of
the Gty for "alternative planning solutions" before a vehicle

overpass may be permtted. This general expression of policy



pref erences cannot be read as a bl anket prohibition on
over passes, or a specific direction to deny any request by the
County that the overpass be constructed.

11. If the anmendnent is found to be in conpliance, the
preci se manner in which it will be inplenented is unknown. These
details, however, are not the subject of this dispute. In any
event, until the Gty actually inplenents the anendnent and nmakes
a decision that another alternative planning solution exists,
there can be no "substantial inpacts on the increased need for
publicly funded infrastructure or substantial inpacts on areas

designated for protection or special treatnment," as required by
the statute.

12. In support of its standing claim the County argues
that if the amendnent is found to be in conpliance, the City may
i npl enent the anmendnent in an arbitrary manner. Assuming this to
be a legitimte concern, there can still be no "substanti al
i npacts” until a decision is nmade by the Gty.

13. The County also points out that in a neeting of the
City Council on April 21, 2004, or four nonths after the
anendnent was adopted, the Cty determ ned that the amendnent
applies to the Golden Gate Overpass, and that as of that date,
the County had still not "satisfied the requirenment” that it
explore alternative planning solutions. The Gty did not vote,

however, to prohibit the overpass. That post-adoption

determ nation by the Gty in no way alters the finding that the



amendnent will not produce substantial inpacts on the increased
need for publicly-funded infrastructure. As noted above, these
i npacts, if any, wll not occur until the anmendnent is

i npl enented in a manner adverse to the County's interests.

14. Accordingly, the evidence supports a finding that the
County is not an affected person and | acks standing to file this
chal l enge.® Although this ruling is dispositive of the case, for
t he purpose of rendering a conplete Recormended Order, the
County's conpliance contentions will be addressed bel ow.

C. The Pl an Anendnent

15. The goal of the Transportation Element of the Plan is
as follows:
Provide an efficient, balanced, attractive,
and safe multi nodal system of transportation
facilities in accordance with recogni zed
safety standards, various |and use demands
and environnental considerations unique to
the Gty of Naples.
16. Under the goal, the Plan contains eight adopted
objectives. bjective 1 reads as foll ows:
Protect the character of existing and future
resi dential nei ghborhoods by maintaining the
integrity of the City's identified collector
and arterial circulation plan and, where
possi bl e, manage traffic flow to protect the
residential nei ghborhoods.
17. Prior to the enactnent of the anmendnent, the Pl an
cont ai ned ni ne adopted policies to inplenment this objective.
These policies further Oobjective 1 by requiring that the Gty

ensure the protection of nei ghborhoods when assessi ng

10



transportation inprovenents. For exanple, street inprovenents
shoul d be evaluated to "protect residential neighborhoods”
(Policy 1-1); the Cty shall "require | andscape buffers between
resi dential nei ghborhoods and arterials" (Policy 1-2); and the
City should enhance flow on major roads to divert traffic from
"nei ghbor hood col |l ectors and | ocal streets" (Policy 1-4).
18. The anmendnent adds a tenth policy under Cbjective 1 to

read as foll ows:

Due to inpacts on traffic and aesthetics, the

City shall not permt construction of vehicle

road overpasses or flyovers in favor of

alternative planning solutions that wll

inprove the long-termtraffic circulation

patterns in the Cty.

19. The new policy is intended to apply to road

i mprovenents throughout the City, and not just the Golden Gate
Overpass, and would require that "feasible alternative planning
sol utions"” be explored before a vehicle road overpass is
permtted. The policy is not intended to act as an absol ute
prohi bition on overpasses in general or any one specific
over pass, but only "restricts construction of vehicle road
overpasses . . . inthe Gty" if other alternative planning
solutions exist. By requiring this type of analysis, the Cty
can further Objective 1 by "protect[ing] residential
nei ghbor hoods. "

20. Colden Gate Parkway is an east-west arterial roadway

that traverses both the Gty and the County. The County is
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responsi bl e for maintaining and inproving the entire | ength of
ol den Gate Parkway, including that portion lying wthin the
Cty. Arport-Pulling Road is a north-south thoroughfare that
traverses both the City and the County. The two roads intersect
around two mles north of the Naples Minicipal Airport in the
nort heastern corner of the City. Three of the four quadrants of
the intersection are within the County, while the fourth is
within the Cty.

D. Data and Anal ysis

21. In the context of the requirenent that plan anmendnents
be supported by data and anal yses requirenent, there are two
types of anmendnents: mandatory and aspirational. A mandatory
anendnent is one that is required by Chapter 163, Florida
Statutes, or Florida Adm nistrative Code Chapter 9J-5
Conversely, an aspirational or qualitative amendnent is not
required by statute or rule. The nost common exanple of an
aspirational anmendnment is one which prohibits skyscrapers or
i nposes a height restriction on structures wthin the boundaries
of a local governnent.

22. The County contends that the plan anendnment is not
supported by data and anal yses, as required by Florida
Adm ni strative Code Rule 9J-5.005(2). That rule requires that
all policies "shall be based upon relevant and appropriate data

and the anal yses applicable to each elenent.”
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23. Wen the anendnent package was transmtted to the
Department on Cctober 8, 2003, it contained no supporting data
and anal yses. The Cty's subm ssion, however, was consi stent
with the Departnent's |ong-standing view, supported by the
evi dence here, that if an anmendnment is aspirational in nature, it
does not require supporting data and anal yses. This is because
an aspirational anendnent is nerely a policy choice by a | ocal
government which has a limted or cosnetic effect. O as stated
by Departnment witness Gauthier, Policy 1-10 is "conditional in
nature . . . and it would rely on . . . sone subsequent analysis
and decision-making [by the Gty]." |In other words, "the
scenarios and what direction the policy take will really depend
on activities and assessnents by the Cty, which happen later."
Therefore, it requires little, if any, data and anal yses.

24. Here, the restriction on overpasses is an aspirational
amendnent, and it represents a policy choice on the part of the
Cty that expresses disfavor for overpasses and flyovers and a
preference for at-grade inprovenents. The amendnent does not
excuse the Gty fromconplying with any of the substantive
pl anni ng requirenents inposed by Chapter 163, Florida Statutes,
or Florida Adm nistrative Code Chapter 9J-5. The only change
acconplished by the anendnent is to favor at-grade inprovenents
as the primary way to address | evel of service standards and
access points and other substantive planning requirenents. It

al so represents the City's primary choi ce when pl anning for
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transportation needs with other regional and state entities.

G ven the nature of the anendnment, there is no need for
"appropriate and rel evant data and anal ysis" within the neaning
of the rule.

25. Notwi thstanding the fact that no data and anal yses were
required, at the tine the anmendnent was adopted, the Gty had
numerous traffic studies indicating that there are often
alternatives to overpasses.* Information was al so avail abl e
whi ch indicated that overpasses can have negative aesthetic
i npacts on nei ghborhoods; that overpasses can cause traffic
i npacts by noving congestion fromone intersection to another;
and that inprovenents which inprove |ong-termvehicle flowin the
Cty will also inpact the County. Besides the foregoing data,
the Gty had received citizens' concerns about the traffic
i npacts of intersections and their desire to seek alternatives to
over passes before authorizing one to be built. Assum ng arguendo
that data are required to support an aspirational anmendnent, it
is at least fairly debatable that the amendnent is supported by
adequat e data and anal yses.

E. Consistency Wth O her Plan Provisions

26. The County next contends that the amendnent is
i nconsistent wwth portions of the Vision 2005 Wrk Plan (Vision
2005); certain introductory |anguage in the Future Land Use
El ement (FLUE); Objective 6 and Policies 2-1, 5-4, and 8-1 of the

Transportation Elenent; Policies 4-5 and 5-8 of the Capital
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| mprovenents El enent; the Transportation El enent Support
Docunent; and the Goal, Objective 1, and Policies 1-2 and 1-6 of
the I ntergovernnmental Coordination Elenent. Al of the cited
provisions generally relate to the City's responsibility to
provide a safe and efficient transportation system or they
encourage the City to cooperate with the County and ot her
entities in the planning process. For the follow ng reasons, it
is at least fairly debatable that Policy 1-10 does not conflict
with the above-cited portions of the Plan.

a. Vision 2005 Wwrk Pl an

27. Vision 2005 (which was adopted in 1998) is a part of
the Plan which identifies "desired future conditions through
vision statenents,” and a "series of action plans [el even
strategies] to carry out this vision." The County contends that
t he anendnment conflicts with Goal 3 and Qbjective 3-6 of Vision
2005. The cited goal provides that the "Gty should enhance its
cooperative relationship with the County,"” while Objective 3-6
states that one of the Cty's objectives is to have "positive
opportunities for the County to enhance its notivation to
cooperate with the Gty."

28. The County has failed to show that Policy 1-10
conflicts with the goal or objective in any respect. Therefore,

the County's contention is found to be without nerit.
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b. Future Land Use El enent

29. The County next contends that the amendnment conflicts
with certain | anguage found in the Introduction portion of the
FLUE. The precatory portion of the FLUE describes the general
pur poses of the FLUE, the principal inplenentation nechanisns,
and the broad functions of the goals, objectives, and policies
contained therein. There are, however, no goals, objectives, or
policies within the Introduction itself.

30. The County asserts that the anmendnent conflicts with
that part of the Introduction which states that the goal s,
obj ectives, and policies within the FLUE shoul d provi de gui dance
for future growh and redevel opnent based on the Vision 2005
strategy to "strengthen Gty and County cooperative planning
prograns.” Assum ng that consistency with this |anguage is
requi red under Section 163.3184(1)(b), Florida Statutes, there is
nothing in Policy 1-10 that conflicts with this vision.

c. Transportation El enent

31. The County also contends that the anendnment conflicts
wth Qbjective 6 and Policies 2-1 and 5-4 of this el enent.
bjective 6 requires that the Gty "[a]ssure intergovernnenta
consi stency by an annual review of plans and progranms with
Collier County . . . ." Nothing in Policy 1-10 interferes with
this objective.

32. Policy 2-1 requires that, "based on a system w de

study,"” the Gty "develop an efficient transportation network
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t hat encourages the diversion of traffic fromlocal streets to
collectors and arterials.” Because Policy 1-10 wll require
systemw de studies to determ ne whet her overpasses, or sone
other alternative, are the appropriate choice, the anmendnent is
consistent wwth Policy 2-1.

33. Policy 5-4 provides that

[With the cooperation of Collier County's
Department of Transportation, [the City
shall] Iimt direct access onto Goodl ette-
Frank Road from abutting properties by
requiring properties fronting other roadways
to use those for access where it is a safe
alternative to access on Goodl ette-Frank
Road.

34. This policy routes traffic from properties abutting
Goodl ette-Frank Road onto other roads. Because the County has
failed to show any | ogi cal nexus between Policy 5-4 and Policy 1-
10, it is found that Policy 5-4 has no application to this
controversy.

35. Finally, Policy 8-1 requires that the Gty provide
support data and anal yses to the MPO as necessary to assist in
t he devel opnment of a public transportation system Because this
policy deals with public or mass transportation such as buses,
and not vehicle transportation, Policy 8-1 has no application

her e.

d. Transportation El ement Support Docunent

36. The City next contends that the anendnment conflicts

with certain | anguage found in the Transportation El ement Support
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Docunent. That docunent is attached to the Plan and is designed
to fulfill the Transportation El enment data and anal yses

requi renents of Florida Adm nistrative Code Rule 9J-5.019. Anong
ot her things, the I engthy anal yses of the data contains | anguage
stating that the intersection for the Golden Gate Overpass is
"under Collier County's jurisdiction"; that there will be
"increased traffic" in the area of the overpass; that a new

i nterchange to be constructed at Interstate 75 and Gol den Gate
Par kway (several mles east of the proposed overpass) wll
generate "heavy traffic"; and that the Gty "should enhance its
cooperative relationship with the County." Assum ng that

consi stency with a support docunent is required in a conpliance
determ nation, the County has not denonstrated that Policy 1-10
conflicts with the cited | anguage.

e. Capital Inprovenents El enent

37. The County also contends that the amendnment conflicts
with Policies 4-5 and 5-8 in the Capital |nprovenents El enent of
the Plan. Policy 4-5 requires the Gty to

Revi se the Capital I|nprovenents Programin
the future to include projects and prograns
listed in the Conprehensive Plan which are in
addition to those needed to maintain |evel of
service standards or to correct deficiencies
if not correctly funded. (Enphasis added).

38. The County contends that the amendnent conflicts with
t he underscored portion of the policy. However, this policy

sinply requires revisions to the Cty's capital inprovenents
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programto maintain | evel of service or to correct deficiencies.
There is nothing in Policy 1-10 that interferes with the ability
of the City to revise its programin the future to satisfy those
concerns.

39. Policy 5-8 generally requires that the Gty coordinate
its capital inprovenents programw th all other agencies that
provide public facilities to the Cty and that it participate in
the plans of any agency providing public facilities within the
Cty. However, Policy 1-10 does not prevent the Gty from
coordinating its projects with other state agencies, or prevent
the Gty fromparticipating in the plans of other agencies or
| ocal governnents that provide public facilities.

f. Intergovernnental Coordination El enent

40. The County further contends that the anmendnent
conflicts with the Intergovernnental Coordination Elenment in
three respects. First, it argues that because the anendnent is
inconsistent wwth the Collier County Plan, it is inconsistent
with Cbjective 1 of this elenment. That objective requires in
part that the Gty's Plan "should be consistent with the plans of
Collier County, the School Board, and other units of governnent
W t hout regulatory authority over |and use."

41. Nothing in Policy 1-10 prevents the devel opnent of
t hese nechani sns, nor does anything in the policy prevent

addressing how the Plan inpacts adjacent jurisdictions.
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42. Policy 1-2 of the same elenent requires that the City
nmonitor the County's conprehensive planning efforts to ensure
coordi nation and reduce conflicts between the two | ocal
governments. Nothing in Policy 1-10 interferes wth those
nmoni toring requirenents.

43. Policy 1-6 requires the devel opnment of joint planning
agreenents and | and use studi es between the County and the Gty
to increase the consistency of Iand use within two mles of the
Cty/County line. Again, nothing in the chall enged policy
conflicts with this requirenent.

F. Lack of Intergovernnental Coordination

44. Finally, the County contends that because Policy 1-10
"is inconpatible with the overpass designated in the Collier
County Growt h Managenent Plan, the 1989 interl ocal agreenent,
[and] the G ey OGaks PUD, DRI, and DO " it violates Section
163.31771(4)(a), Florida Statutes. That statute essentially
requires that there be "coordination" between the Cty's Plan and
t he conprehensive plan of the County (and other adjoining | ocal
governnments, if any).

45. The Gty provided a copy of the anendnment to the County
and received no objections. Moreover, nothing in Policy 1-10
changes either the objectives of the City to coordinate its Plan
or the policies that define the relationship of the Plan to the
pl ans of other |ocal governnents. Wile the Gty and the County

may di sagree over whether an overpass should be built, there is
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no evidence that Policy 1-10 affects the intergovernnental
relations structures established by the two conprehensive pl ans.
Stated differently, Policy 1-10 does not alter or renobve
obj ectives and policies in the Plan regarding coordination with
t he conprehensi ve plans of adjoi ning governnments, nor does it
conflict wwth the County's Plan, the MPO, or interl ocal
agreenents of adjoining governnents.

46. In the same vein, the County argues that the Cty
cannot express a preference for at-grade inprovenents w thout
vi ol ating intergovernnmental coordination because the overpass is
in the MPO and the County's Plan. The inclusion of a project in
the MPO and County's Plan, however, does not conpel the City to
accede to the project or risk inconsistency with the
i ntergovernnental coordination provisions of its own Plan. See

Department of Community Affairs et al. v. Cty of Fort Mers,

Case No. 89-2159GM 1992 W 880106 at *31 (DOAH Jan. 7, 1992,
Adm n. Comm April 8, 1992).

G Oher Contentions

47. Al other contentions raised by the County not
di scussed herein or in the Endnotes have been consi dered and
rejected as being without nerit.

CONCLUSI ONS OF LAW

48. The Division of Adm nistrative Hearings has

jurisdiction over the subject matter and the parties hereto
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pursuant to Sections 120.569, 120.57(1), and 163.3184(9), Florida
St at ut es.

49. To prove standing as an adjoining |local governnent, the
County nust denonstrate that "the plan anendment will produce
substantial inpacts on the increased need for publicly funded
infrastructure or substantial inpacts on areas designated for
protection or special treatment within their jurisdiction."®
8 163.3184(1)(a), Fla. Stat. Because the anendnent does not
prohi bit the construction of the Golden Gate Overpass, but nerely
states a preference on the part of the Gty for "alternative
pl anni ng sol uti ons" before a vehicle overpass can be built, the
substantial inpacts contenplated by the statute cannot occur
until the amendment is inplenmented. Therefore, the County | acks
standing to file this action.?®

50. Under the statutory schenme in place, if a plan
amendnent has been found to be in conpliance by the Departnent,
as it was here, an affected person nust prove beyond fair debate
that the amendnent is not in conpliance. 8 163.3184(9), Fla.
Stat. This neans that "if reasonable persons could differ as to

its propriety,” a plan amendnent nust be upheld. Martin County

v. Yusem 690 So. 2d 1288, 1295 (Fla. 1997). See also Martin

County v. Section 28 Partnership, Ltd., 772 So. 2d 616, 621 (Fl a.

4t h DCA 2000) (where there is "evidence in support of both sides
of a conprehensive plan anendnent, it is difficult to determ ne

that the County's decision is anything but 'fairly debatable' ™).
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51. "'In conpliance' nmeans consistent with the requirenents
of ss. 163.3177, 163.31776, . . . 163.3178, 163.3180, 163. 3191,
and 163. 3245, with the state conprehensive plan, with the
appropriate strategic regional policy plan, and wth chapter 9J-
5, Florida Admnistrative Code . . . ." 8§ 163.3184(1)(b), Fla.
St at.

52. For the reasons previously found, the nore persuasive
evi dence supports a conclusion that the County has failed to
prove beyond fair debate that the plan anendnent is not in
conpliance. Because the County's determ nation of conpliance is
fairly debatable, it is concluded that the plan amendnent is in
conpliance. 8§ 163.3184(9)(a), Fla. Stat.

53. Finally, inits Proposed Recommended Order, the City
has requested sanctions under Section 163.3184(12), Florida
Statutes, on the ground that the County filed its Petition
w t hout meking "reasonable inquiry,"” as required by the statute.
More specifically, the Gty contends that there is anple evidence
in the record that the County should have known at the tinme of
the filing of its Petition, and certainly by the tinme discovery
was concluded, that it could not prevail under the fairly
debat abl e standard. Because this issue nust be disposed of by a
separate final order, jurisdictionis retained in this matter for
the limted purpose of determ ning (through an evidentiary
hearing, if necessary) whether sanctions are warranted, and if

so, the nature and anpbunt of those sanctions. That determ nation
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will be made after the Departnent enters its final order in this

matter.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Conmunity Affairs enter a
final order determ ning that the plan amendnent adopted by
Ordi nance No. 03-2003-45 on Decenber 17, 2003, is in conpliance.

DONE AND ENTERED this 24th day of August, 2004, in

Tal | ahassee, Leon County, Florida.

) Craea (€ Qoo

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 24th day of August, 2004.

ENDNOTES
1/ Al future references are to Florida Statutes (2003).

2/ In paragraph 40 of its Petition, the County does all ege that
the anendnment ". . . is too open ended and difficult to define

.o ." but does so in the context of its broader allegation that
t he anendnent is not supported by adequate data and anal yses.

Even if this allegation is sufficient to raise the issue, however,
the assertion is found to be without nerit.
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3/ At best, the County has only denonstrated that the anmendnent
may cause a slight delay in the construction of the overpass,
assum ng that an overpass represents the best planning sol ution.
This short delay woul d probably occur when the City considers the
alternative planning solutions presented by the County. Because
t he overpass has been in the planning stages since 1989, a del ay
of a fewnmonths will not produce the "substantial inpacts”
contenpl ated by the statute.

4/ Wiile the County points out that all of its studies support
the construction of an overpass, the need for an overpass and the
need for adequate data and anal yses are two separate issues.
Therefore, when the anmendnent was adopted, it was not necessary
for the City to anal yze those studies to determ ne what was the
best long-termsolution for traffic congestion.

5/ The County contends that the intersection has been call ed out
for special treatnent and protection by virtue of Policy 6.5 of
the County's Transportation Elenent. However, Policy 6-5 nerely
notes that the CGol den Gate Overpass, the w dening of Golden Gate
Par kway, and the new Interstate 75 interchange are in the MPO s
Long Range Plan and requires that the County ensure that "the
three projects nentioned above wll be fully coordinated in timng
and design.” A general commtnent to coordi nate does not equate
to a designation of the area for "special protection or special
treatment.” In any event, having an area designated for special
treatnent or protection does not automatically convey standi ng on
a |l ocal governnent unless the amendnent will cause substanti al

i npacts on that area. Here, there are none.

6/ Even the County has expressed uncertainty about its standing.
For exanple, in its Petition, the County has alleged that "the
Cty's anmendnent coul d have a substantial adverse inpact on the

i ncreased need for infrastructure that nust be funded by Collier
County." (Enphasis added) |In the Statenent of the |ssue portion
of its Proposed Recommended Order, the County has defined the

issue in the case in the follow ng manner: "Assum ng the County
has standing to file the Petition, the issue, then, is whether
Policy 1-10 . . . is in conpliance.” Finally, in the

Concl usi ons of Law portion of the sane filing, the County contends
that if the anmendnent is inplenented, "the anmendnent coul d be used
as a neans to halt or frustrate the inplenentation of the County's
pl anned construction of an overpass and accordingly w |
substantially inmpact the County's need for publicly funded
infrastructure." (Enphasis added).
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Thaddeus Cohen, Secretary

Department of Comrunity Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Jacquel i ne W Hubbard, Esquire

O fice of the County Attorney

3301 Tam am Trail East, Eighth Floor
Napl es, Florida 34112-4902

Martha Harrell Chunbler, Esquire
Carlton Fields, P.A

Post O fice Drawer 190

Tal | ahassee, Florida 32302-0190

Shaw P. Stiller, Esquire
Department of Community Affairs
2555 Shumard Cak Boul evard

Tal | ahassee, Florida 32399-2100

Robert G Menzies, Esquire

Roet zel & Andress, P. A

850 Park Shore Drive, Suite 300
Napl es, Florida 34103-3587

Hei di M Hughes, General Counse
Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days of the date of this Recormended Order. Any exceptions to
this Recormended Order should be filed with the agency that w |
render a final order in this matter.
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